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Supreme Court in a Judgment in Favor of ERCG Clients: The Mandatory Tenders
Law Does Not Apply to the Procurement of Buses for Public Transit

On July 7, 2020 the Supreme Court published a judgment according to which the Mandatory Tenders
Law, which requires Offset Procurement by foreign entities awarded governmental tenders, does not
apply to the procurement of buses for the operation of government-funded public transit. In a similar
vein, the Preference for Israeli Products Regulations do not apply to the procurement of such buses.

This judgment was in favor of ERCG clients, United Bus Services Nazareth Import Ltd., an importer of
buses (UBSI), and Nativ Express Public Transportation Ltd., a public transit operator.

According to the provision requiring Preference for Israeli Products in the Mandatory Tenders
Regulations, a tender proposal that relies upon Israeli manufactured products will be chosen if the price
is not 15% higher than the price submitted by a competitor who relies opon imported products.
According to the Offset Procurement obligation, an entity that sells an imported product in Israel is
required to undertake reciprocal offset procurement in an amount ranging between 20% and 35% of the
value of the transaction.

During the proceedings before the Jerusalem Administrative Court that preceded the Supreme Court
decision, Prof. Asher Blass filed an expert opinion according to which applying these obligations would
be detrimental for consumers and that the direct damage caused to consumers would be at least NIS 80
million per year. In the expert opinion, Prof. Blass showed that the economic literature clearly indicates
that applying import barriers causes significant damages. In particular, Prof. Blass found that in most
instances, the requirement to give preference to Israeli products in tenders and the offset procurement
obligation result in higher prices and do not contribute to employment.

In addition, Prof. Blass proved that in the case of bus procurement, additional harm to competition could
be expected from a lessening of the viability of additional players participating in procurement tenders
and from the de facto strengthening of the local bus and rail duopoly. Prof. Blass additionally found that
the possible benefit for employees of the local assembly plants was not comparable to the scope of this
damage, as the application of the barriers contributes, at most, to the employment of a few individuals,
while the estimated damage caused to the public runs to tens of millions of shekels.

Conversely, the Manufacturers Association of Israel claimed that reciprocal procurement in the bus
industry significantly contributes to industry, employment, state revenues, innovation, productivity and
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security. The Manufacturers Association was assisted by an expert opinion provided by the late Dr. Zeev
Rotem.

Following the ruling, many tenders that were held up were now able to proceed and hundreds of new
buses were procured for the operation of government-funded public transit.

ERCG is a leading economic consulting firm in Israel founded in 2001 by Prof. Asher Blass. The firm
operates in a range of economic and financial fields and provides incisive insights and analyses in legal
proceedings and for regulatory, strategic decision-making and public policy purposes. ERCG’s clients include

leading law offices, government authorities and corporations.



